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The Honorable Frank R. Lautenberg
United States Senate
506 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Lautenberg:

Thank you for your inquiry, on behalf of your constituents, Nicola Lepore, Bergen
County, New Jersey and Mary Lou Simon, Elwood, New Jersey, concerning the placement
and construction of facilities for the provision of personal wireless services and radio and
television broadcast services in their communities. Your constituents' letters refer to issues
being considered in three proceedings that are pending before the Commission. In MM
Docket No. 97-182, the Commission has sought comments on a Petition for Further Notice of
Proposed Rule Making filed by the National Association for Broadcasters and the Association
for Maximum Service Television. In this proceeding, the petitioners ask the Commission to
adopt a rule limiting the exercise of State and local zoning authority with respect to broadcast
transmission facilities in order to facilitate the rapid build-out of digital television facilities, as
required by the Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192,
the Commission has sought comment on proposed procedures for reviewing requests for relief
from State and local regulations that are alleged to impermissibly regulate the siting of
personal wireless service facilities based on the environmental effects of radio frequency
emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the Commission
twice sought comments on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your constituents' letters, as well as this response, will be placed in the record of all
three proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

fr' Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Washington, D.C. 20554-0001

Dear Ms. Harris:

I am enclosing copies of correspondence I have received from New Jersey localities
concemed about the preemption of local and state restrictions on radio and television towers by
th" Fc<icral Communications Commission.

Please take my constituents' views into consideration as the Federal Communications
Commission reviews reply comments on the Proposed Rule Making MM Docket No.97-182, and
considers the mattel' of zoning authority in genera1.

Thank. you for your consideration of my request.

F . Lautenberg
United States Senator
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BOROUGH OF NORTHVALE
BERGEN COUNTY, NEW JERSEY

116 PARIS AVENUE
767·3330

Nicola A. Lepore
Code Compliance Official
(201)767-8069
(201)767.9631 Fax

November 6, 1997

Senatur frank Lautenberg
506 Hart Senate Building
Washington, D.C. 20510

Dear Senator Lautenberg:

We are writing you about the Federal Communications Commission and its attempts to
"'preempt IDcM 'zonifig ofcellu)ar;"radio"ana TV 'towers 'by making the FCC the "Federal

Zoning Commission" for all cellular telephone and broadcast towers. Both Congress and
the courts have long recognized that zoning is a peculiarly local function. Please
i!!'_rnediate!y I.:ontact the FCC and tell it to ~top these efforts ~Y¥hich violate the inteiit uf
Congress, the Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority over cellular towers. It told the FCC to stop all rulemakings where the FCC
was attempting to become a Federal Zoning Commission for such towers. Despite this
instruction from Congress, the FCC is now attempting to preempt local zoning authority
:n three differ~Mem.akirt8s: "'- . ..

Cellular Towers· Radiation: Congress expressly preserved local zoning authority o\"er
cellular towers in the 1996 Telecommunication~ Act with ~he sole exreption that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set
by the FCC. The FCC is attempting to have the "exception swallow the rule" by using
the limited authority Congress gave it over cellular tower radiation to review and reverse

. - any·tel1Ular"zoi1iiig declsioni'n· fne'D.'S:·wnlcnTi'tlnik is ..tainted" by radiation concems.
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it
can "second guess" what the true reasons for a municipality' s decision are, need not be
bound by the stated reasons gi·...·en by a municipality Ci11.d doesn't c~'ien Heed tv 'wail UIJiii a
local planning decision is final before the FCC acts.



,~ ......,'"-~,

--- ._-------_._. -----

Some of our citizens are concerned about the radiation from cellular towers. We cannot
prevent them from mentionin..a t_heir COl1.(:~m~j!t C!. _J:lY.blk h<:.aring• .In its ..rulemak~e..._ .--......•~­

...- ..-..---- _·· __···.. 'tCC-issaylng-that"i{any citizen raises this issue that this is sufficient basis for a cellular

zoning decision to immediately be taken over by the FCC and potentially reversed, even
if the municipality expressly says it is not considering such statements and the decision is

-.--- -_ ...- -eempk:tely ·""aHl.~hJrfOtlrergrounds, such"'as-tlleififpacCofifie-to\iie'r- on-propertY-valuesor -...
aesthetics.

Cellular Towers - Moratoria:.. Relfltedly- tQeFCCmis proposing a ful-eba..oming---the­
moratoria that some municipalities impose on cellular towers while they revise their
zoning ordinances to accommodate the increase in the numbers of these towers. Again,
this violates the Constitution and the directive from Congress preventiI!KJhe_.F~C.JrQm.-

.Becoming are"derafZoiJ.lng·Commission: - .' ..

RadiolTV Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets an
- artific.ia! -limit·- of- 21---ro--4-S-·-ooY3- f8l"-numtciJ'alities-- to- a~t--OIi dany-tocat-~r'"--.----­

(environmental, building pennit, zoning or other). Any pennit request is automatically
deemed granted if the municipality doesn't act in this timefrarne, even if the application is
incomplete or clearly violates _tQ~al.I~~,---_A,1:l~J.h~Lf.cC.:-s.--prQpo.sed ruuu~ould.prelleD.L...--.-----­

---munlctpallties -trom-~o~id~iirIg the impacts such towers have on property values, the
environment or aesthetics. Even safety requirements could be overridden by the FCC!
And all appeals of zoning and pennit denials would go to the FCC, not to_~_~~~c.~:ourts,-.. _

•• ~-- -._-- '_._--_.,~-~.~.. -- - _~ _---~ ------ p" -".- -".•••.- _ -...--. ~~----_._-- •

This proposal is astounding when broadcast towers are some of the tallest structures
known to man -- over 2,000 feet tall, taller than the Empire State Building. The FCC

__ ~I.~!!!l~_Jh~se _changes-..8re-oeeded to-"'U-O-w.Jll--stat-ions-w--s'NitcntoHigh-Befiu;t;on ---­
Television quickly. But The Wall Street Journal and trade magazines state there is no
way the FCC and broadcasters will meet the current schedule anyway, so there is no need
to violate the rights of municipalities and their residents just to meet an ~ill~ial~l!g.line.__ ...._-_._~.T_~

~ -...-..~., '" -_ - - ' oo .-. _ •.•-.- - ~.- •••- - ~_. - - --- ---- .. ---~,~ ..

These actions represent a power grab by the FCC to become the Federal Zoning
Commission for cellular towers and broadcast towers. They violate the intent of

.~_ .CangIPs..~,_.the-Con-stitJ.Jtion-and-pri·nciples--ef-FederaH"3"m:-·~-"Fh15 is- lJailicaiClI ty-ll uc-gtven_··· -, -- -- ------­
that the FCC is a single purpose agencv, with no zoning expertise, that never saw a tower
it didn't like.

". _.---_..----_ _--_ _ -- -_.~ -
----.-- ...-.- -'-P1easedo-thiee'thlngs-tostop theFCC:' "ffist: W;:i'te-~~;FEEChainnan William Kennard

and FCC Commissioners Susan Ness, Harold Furchtgon-Roth, Michael Powell and
Gloria Tristani telling them to stop this intrusion on local zoning authority in cases WT .___ ---

.-- ...---9-~,_MM- Ducket--97=t82-'.md DA 90-.:214u;- second:-Tain Iii ··llie-·'UearCofleague---...
Letter" currently being prepared to go to the FCC from many members of Congress; and
third, oppose any effort by Congress to grant the FCC the power to act as a "Federal

__Z.cming.CQmmis.sion"and..preemptlocal mrUng.author-itl'. --' -.--.. - -----.- ..---- - - -- -- ---.---



The following people at national municipal organizations are familiar with the FCC's
proposed rules and municipalities' objections to them: Barrie T~bin 3.t the ~!::ticn:ll

League of Cities, 202-626·3194; Eileen Huggard at the National Association of
Telecommunications Officers and Advisors, 703-506-3275; Robert Fogel at the National
Association of Counties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 20i~293~7330; and Cheryl Maynard at the American Planning Association, 202­
872-0611. Feel free to call them if you have questions.

•. ..1

very'11::--
Nicola~pore
ZoninJ Official/Code Enforcement Officer

NAL:ib

cc: See Attached List
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November 13, 1997

Senator Frank Lautenberg
506 Hart Senate Building

..... r,·~ashing-tcn,··-oe·-z.051o------· --_. ---

Dear Senator Lautenberg:

- -_..- _ We are·wri-t;ing yVU" about-·the· Fedel"al'C'Ommunicatiof!b COILIILI.i.sO.l.Un- ---­
and its attempts to preempt local zoning of cellular, radio and TV
towers by making the FCC the "FedeJ::'al Zoning Commi.ssion" for all
cellular telephone and broadcast towers. Both Congress and the
COllrt:~ hRVP 1 t')n~ r~cogniz'!!d that zening is a pecu.li~rli" lc.~~l

function. Please immediately contact the FCC and tell it to stop
these efforts which violate the intent of Congress, the
Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly
reaffirmed local zoning authority over cellular towers. It told
the FCC to stop all rule makings where the FCC was attempting to
become a Federal Zoninq CQmmissio~_LQ~_sucn towp.rR. np~rirp rhp
instruction from Congress, the FCC is now attempting to preempt
local zoning authority in three different rulemakings.

Cellular Towers - Ra)iiation: Congress expressly prp.~p.rvprl

local zoning authority over cellular towers in the 1996
Telecommunications Act with the sole exception that municipalities
cannot regulate the radiation from cellular antennas if it is
within limits set by the FCC. The FCC is attempting to have th~

"exception swallow the rule" by using the limited authority
Congress gave it over cellular tower radiation to review and
reserve any cellular zoning decision in the U.S. which it finds is
"tainted" by radiation concerns, even if the decision is otherwise
perfect:ly·permissible. In fact, the FCC is saying that it can--· - .. ­
"second guess" what the truE' reasons for a municipality's decisl.or.
are, need not be bound by the stated reasons given by a
municipality and doesn't even need to wait until a local plannlng

- -"-' - -- Ul::l:.i.::;.i.vH 'is final 'before the r'CC acts, ...

Some of our citizens are concerned about the radiation from
cellular towers. We cannot prevent them from mentioning their

... c~~el:"ns-in "a 'publ.i.<.; h~aring. In its rulemai<l.ng the FCC lS saylng'
that if any citizens raises this issue that this is sufficl.ent
basis for a cellular zoning decision to immediately be taken over
by the FCC and potentially reserved, even if the municipall ty
cxprc831y """'y"" it lS UVl. l:UU::;.l.U.~L.iflg such st:acemem:.s and tne
decision is completely valid on other grounds, such as the impact
of the tower on property values or aesthetics.



-------------

-----------------------------

C~llular Towers - Moratoria: Relatedly the FCC is proposing
----a---.-r-ul.a.--baru:l.irtg.---the--~to_~!;-ha_t--_som@--!TI-uni cipal--i--t-i-es-~---0B----'---­

cellular towers while they revise their zoning ordinances to
accommodate the increase in the numbers of these towers. Again,
this violates the Construction and the directive from Congress

__________________~r.e.y.e.nU.n9__-t-he--F..c.c.--.fr.o.tlLb.eing...a--Eeder.al--Zoning- r.ommi.s.!=\i.Dn ._~--

Radio/TV Towers: The Eo'CC's proposed rule on radio and TV
towers is as bad: It sets an artificial limit of 21 to 45 days for

nID.\l,nic:J.p~:lj"t i.estQ_aGt _Qn_anY-lo~aLpermit (environment..al.<-bui 1di ng _
permit, zoning or other). Any permit request is automatically
deemed granted if the municipality doesn't act in this timefrarne,
even if the application is incomplete or clearly violates local

___ :J,,~_~ ~_~n,(:tthe_ FC;~_~!'!prQPQs~_g_:r;::Y,le WQuld prevent muni_Q_i.12""l,.l.H; i_~.LI::_9_m _
considering the impacts such towers have on property values, the
environment or aesthetics. Even safety requirements could be
overridden by the FCC! And all appeals of zoning and permit

__-_-----__--.--c?:~E-~-~-~--~?~.~-~.-.9.9~C?__~~~_f£~_~<?t:-~<?---1;-b:e-~ 9<::9:1 c0tlr:~~ _

This proposal is astounding when broadcast towers are some of
the tallest structures known to man -- over 2,000 feet tall, taller
than the Empire State Building. The FCC claims these changes are

·-------------------heeraea-to-arr6w-~rv_st-atlons-coswit.-cli-Yo--Hi9h-belinTtlonTelevrsio":n---~

quickly. But The Wall Street Journal and trade magazines state
there is no way the FCC and broadcasters will meet the current
schedule anyway, so there is no need to violate the rights of

----------lTIUrll:'C'i-pa-ttt:te-s----a:rn:t---tnen---res1:crents--Tmft- "to 'meet-- an-artiTiCTaT
deadline.

These actions represent a power grab by the FCC to become the
------.-.----- ---Federar--ZO'n±n9----c-cmmril:rsTmr"f-o~e:tlul-ar--t:c:5wefs -and -o-r6a:dc-as1:-towers-~--'

They violate the intent of Congress, the Constitution and
principles of Federalism. This is particularly true given that the
FCC is a single purpose agency, with no zoning expertise, that

-- -,-" ,-- '-,.-or·-'ne"v..er-··s-dw·a··towe-r------±t· uit:hT't-l-i"k\:'. --- .- ...---- ... ----.-- ----- --------~'~----

Please do three things to stop the FCC: Eo'irst, write new FCC
Chairman William Kennard and FCC Commissioners Susan Ness, Harold

---.--.----~~. F\:lrent~e~-·R-ot-n , ~01 ichS"e'i-~~-and-~l·OTi'a_'f'ri st-an-i--rei-l';'",=! -t l,<::"'·t'.,...o.,.......--~~
stop this intrusion on local zoning authority in cases WT 97-197,
MM Docket 97-182 and DA 96-2140; second, join in the "Dear
Colleague Letter" currently being prepared to go to the FCC from

.·-~-·-------,-~-many membe!'~-Geftg_:Fes-e-:---~~i--~a(-.,-0we-o-eany-'c-f-f~----t~y--'2~­

to grant the FCC the power to act as a "Federal Zoning Commission"
and preempt local zoning authority.

----------- -- -- ,-.------~M.- f~l_l-ow-i_Rg._peop 1e -a.~a-t i-on-a--l---m\l-niG: ip-a-l '9-r--gaR-i~wns a!'~----­

familiar w~th the FCC's proposed rules and municipalit~es'

objections to them: Barrrie Tabin at the National League of
Cities, 202-626-3194; Eileen Huggard at the National Association of



Telecommunications Officers and Advisors, 703 - 506- 3275; Robert
Fogel at th~ National"A~cociationof ('mmties, 202 -393 - 6226; Kevin
McCarty at the u.s. Conference of Mayors, 202-293-7330; and Cheryl
Maynard at the American Planning Association, 202-872-0611. Feel
free to call them if you have questions.

V~yt;

Mary # Simon
TownshWP Clerk

cc: (see attached list)


